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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
LINDOMAR JOSE AVELAR,
Defendant-Appellant.

NO. 44667
Jerome County Case No.
CR-2016-757

RESPONDENT'S BRIEF

Issue
Has Avelar failed to establish that the district court abused its discretion by
declining to retain jurisdiction upon imposing a unified sentence of 10 years, with three
years fixed, for felony DUI?

Avelar Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Pursuant to a plea agreement, Avelar pled guilty to felony DUI (prior felony DUI
conviction within 15 years) and the state dismissed a persistent violator enhancement.
(R., pp.45-48, 89-90, 101-02.) The district court imposed a unified sentence of 10
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years, with three years fixed, and ordered that the sentence run concurrently with the
sentence in Avelar’s 2010 felony DUI case, for which Avelar was on parole when he
committed the instant offense. (R., pp.13, 15-17, 112-15.) Avelar filed a notice of
appeal timely from the judgment of conviction. (R., pp.119-22.)
Avelar asserts that the district court abused its discretion when it ordered his
sentence into execution, instead of retaining jurisdiction, because he “acknowledged his
alcohol and drug addiction and his need for mental health treatment” and “he could
obtain treatment through the rider program.” (Appellant’s brief, pp.2-3.) Avelar has
failed to establish an abuse of discretion.
The decision whether to retain jurisdiction is a matter within the sound discretion
of the district court and will not be overturned on appeal absent an abuse of that
discretion. State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).
The primary purpose of a district court retaining jurisdiction is to enable the court to
obtain additional information regarding whether the defendant has sufficient
rehabilitative potential and is suitable for probation. State v. Jones, 141 Idaho 673, 677,
115 P.3d 764, 768 (Ct. App. 2005).

Probation is the ultimate goal of retained

jurisdiction. Id. There can be no abuse of discretion if the district court has sufficient
evidence before it to conclude that the defendant is not a suitable candidate for
probation. Id.
Avelar is not an appropriate candidate for probation, particularly in light of his
ongoing substance abuse, criminal offending, and willingness to endanger the
community by driving while intoxicated. Avelar has an extensive record of committing
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substance- and driving-related crimes. (PSI, pp.5-9. 1) In 2005, he was convicted of
DUI, pedestrian under the influence, and propelling bodily fluids or waste at certain
persons; he was placed on probation, but quickly violated by consuming alcohol and
committing the new crimes of failure to purchase a driver’s license and failure to notify
of accident. (PSI, pp.6-7, 9.) Consequently, Avelar was sent to prison and eventually
topped out his prison sentence in April 2010. (PSI, p.9.) Avelar committed a new DUI
in July 2010, and while that case was pending, in September 2010, he committed yet
another DUI (a felony), as well as the new crimes of failure to provide insurance and
felony possession of a controlled substance.

(PSI, p.7.)

Avelar subsequently

completed a traditional rider in 2012, and the therapeutic community program in 2013,
before committing the instant felony DUI offense in 2015, while on parole. (PSI, pp.7-9,
27.) While the instant offense was pending, Avelar continued to consume alcohol and
use methamphetamine on a regular basis, and incurred new charges for DWP and open
container in April 2016. (PSI, pp.8, 13, 26.) In May 2016, Avelar committed the new
crimes of DWP and yet another felony DUI (with a persistent violator enhancement); his
sentencing hearing for the May 2016 charges was set for a few weeks after the
sentencing hearing in this case. (PSI, p.8.) It is evident that Avelar presents a grave
risk to the community and is not a viable candidate for probation, given his blatant
disregard for the law, the terms of supervised release, the safety and well-being of
others, and his lack of driving privileges.
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PSI page numbers correspond with the page numbers of the electronic file “#44667
Conf Exhibit Lindomar Avelar.pdf.”
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It is also plain that Avelar is not an appropriate candidate for probation in light of
his failure to demonstrate any rehabilitative progress while in the community. Avelar
reported that he completed treatment programs via the Walker Center, the traditional
rider program, the therapeutic community program, Canyonview, a withdrawal
management program, and “‘Lots of classes at P&P.’” (PSI, pp.14, 27.) Despite this,
and despite the fact that he was on parole supervision and had been residing at the
Rising Sun Sober Living recovery home for “more than a year” (as of April 2016), during
that year, Avelar frequently used methamphetamine, consumed alcohol “to intoxication”
nearly every day, and committed two felony DUI’s, among other crimes. (PSI, pp.8, 2627.) With respect to his mental health issues, Avelar reported that he was “diagnosed in
2004, at Terry Reilly Behavioral Health” and that he “previously received medication
management.” (PSI, pp.13, 23.) Although his history of compliance with mental health
treatment is not indicated, at the time of his substance abuse evaluation in April 2016,
Avelar reported that he had been receiving mental health treatment from Terry Rielly
and had been taking his prescribed mental health medication on 90 of the past 90 days
– during which time he continued to commit new crimes and abuse substances. (PSI,
pp.8, 26, 31, 37.) Clearly, Avelar has failed to rehabilitate despite extensive mental
health and substance abuse treatment, and even active engagement in such treatment
has not served to curtail his criminal activity.
The district court considered all of the relevant information and appropriately
determined that Avelar was not a suitable candidate for probation, noting that protection
of society was its primary concern in this case given the nature of the offense and
Avelar’s criminal record. (Tr., p.30, Ls.2-5.) The district court’s decision to not retain
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jurisdiction was appropriate in light of Avelar’s ongoing willingness to endanger others
by driving while intoxicated – even while this felony DUI case was pending, his failure to
rehabilitate or be deterred despite numerous prior treatment opportunities and legal
sanctions, his history of abysmal performance on probation and parole, and the great
risk he presents to society. Given any reasonable view of the facts, Avelar has failed to
establish that the district court abused its discretion by declining to retain jurisdiction.

Conclusion
The state respectfully requests this Court to affirm Avelar’s conviction and
sentence.

DATED this 2nd day of August, 2017.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 2nd day of August, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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